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Referred to:

AN ACT TO PROVIDE FOR THE IMPLEMENTATION OF FEDERAIPHASE 1
STORMWATER MANAGEMENT REQUIREMENTS AND TO PROTECT
WATER QUALITY, AS RECOMMENDED BY THE ENVIRONMENTAL
REVIEW COMMISSION.

The General Assembly of North Carolina enacts:

SECTION 1.(a) Disapproval of Certain Rules. — Pursuant to G50B-21.3
and S.L. 2003-229, the following rules, as adopigdhe Environmental Management
Commission and approved by the Rules Review Comomissn 17 November 2005,
are disapproved:

15A NCAC 2H.1014 (Stormwater Management for UrbergZAreas)
15A NCAC 2H.1015 (Urbanizing Area Definitions)

15A NCAC 2H.1016 (Urbanizing County Designations)

15A NCAC 2H.1017 (Application Schedule and Requi@mhtents)
15A NCAC 2H.1018 (Post-Construction Model Practjces

15A NCAC 2H.1019 (Exceptions)

15A NCAC 2H.0126 (Stormwater Discharges)

15A NCAC 2H.0150 (Definitions)

15A NCAC 2H.0151 (Public Entity Designations)

15A NCAC 2H.0152 (Petitions)

15A NCAC 2H.0153 (Application Schedule and RequiGmhtents)
15A NCAC 2H.0154 (Implementation Schedule)

15A NCAC 2H.0155 (Post-Construction Model Practjces

15A NCAC 2H.0156 (Exceptions)

SECTION 1.(b) Certain Rules Not Disapproved. — Notwithstanding
subsection (a) of this section, the following rulas adopted by the Environmental
Management Commission and approved by the RuleseReZommission on 17
November 2005, are not disapproved. These rulesnbe effective 1 July 2006 and
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shall be implemented in conjunction with the praexis of this act. References in these
rules to any rule that is disapproved pursuantseaion shall be deemed to refer to the
relevant provisions of this act and shall not benstawed to give effect to the
disapproved rule. To the extent that any provisibthese rules is inconsistent with the
provisions of this act, the provisions of this echtrol.
15A NCAC 2H.1014 (Stormwater Management for UrbengZAreas)
15A NCAC 2H.1017 (Application Schedule and RequiGmhtents)
15A NCAC 2H.0126 (Stormwater Discharges)
15A NCAC 2H.0153 (Application Schedule and RequiGmhtents)
SECTION 1.(c) Sunset of 2004 Phase Il Stormwater Management
Legislation. — Section 15 of S.L. 2004-163 readeeasitten:
"SECTION 15. This act is effective when it becomes law andiresp
1 October2011 July 20086

SECTION 2. Definitions. — The following definitions apply this act and

its implementation:

(1) The definitions set out in 40 Code of Federagi®ations § 122.2
(Definitions) and 8§ 122.26(b) (Storm Water Discles)y(1 July 2003
Edition).

(2)  The definitions set out in G.S. 143-212 and.G43-213.

(3) The definitions set out in 15A NCAC 2H .0103 efiditions of
Terms).

(4) The definitions set out in 15A NCAC 2H .1002efinitions), except
for the definition of "Built-upon area", which igfined below.

(5) "1-year, 24-hour storm" means 24-hour rainfafl an intensity
expected to be equaled or exceeded, on average,inrt2 months
and with a duration of 24 hours.

(6) "BMP" means Best Management Practice.

(7)  "Built-upon area" means that portion of a depehent project that is
covered by impervious or partially impervious saodancluding, but
not limited to, buildings; pavement and gravel arsach as roads,
parking lots, and paths; and recreation facilisesh as tennis courts.
"Built-upon area" does not include a wooden slatledk, the water
area of a swimming pool, or pervious or partiallgrpous paving
material to the extent that the paving materiabdis water or allows
water to infiltrate through the paving material.

(8) "Division" means the Division of Water Qualitythe Department.

(9) "New Development" means any project that insesathe amount of
built-upon area and for which a building permitapled development
plan approval, or site-specific development plas baen obtained on
or after the date on which the requirements of t$ becomes
applicable to area in which the project is locafElde applicable date
depends on which public entity implements the neoents in the
project area. If the Department implements the irequents, the date
is the effective date of this act. If a public gntimplements the
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(10)

(11)

(12)

(13)

(14)

(15)

requirements through delegation, the date is the da which the

delegation becomes effective. If a public entitypiements these

requirements pursuant to a permit issued by theabeent, the date is
the date on which the public entity implementingdinance or
regulations become effective.

“Planning jurisdiction” means the territoniatisdiction within which a

municipality exercises the powers authorized bychetl9 of Chapter

160A of the General Statutes, or a county may és@rthe powers
authorized by Article 18 of Chapter 153A of the @exh Statutes.

"Public entity" means the United States; thaté&s a city, village,

township, county, school district, public college oniversity, or

single-purpose governmental agency; or any otheemmang body that
is created by federal or State law.

"Redevelopment® means any rebuilding activibgher than a

rebuilding activity that results in no net increaséuilt-upon area and

provides equal or greater stormwater control thhe previous
development.

"Regulated entity" means any public entityt thiust obtain a Phase Il

National Pollutant Discharge Elimination System NES) permit for

stormwater management for its municipal separaignssewer system

(MS4).

"Sensitive receiving waters" means any offéllewing:

a. Waters that are classified as high quality, tantding resource,
shellfish, trout, or nutrient-sensitive waters icardance with
subsections (d) and (e) of 15A NCAC 2B .0101 (Pdoces for
Assignment of Water Quality Standards — Generat&dares).

b. Waters that are occupied by or designated #satrhabitat for
aquatic animal species that are listed as thredteoe
endangered by the United States Fish and WildldeviSe or
the National Marine Fisheries Service under thevigions of
the Endangered Species Act of 1973 (Pub. L. No2®@3-87
Stat. 884; 16 U.S.C. 88 1531, et seq.), as amended.

C. Waters for which the designated use, as destrine the
classification system set out in subsections @), &nd (e) of
15A NCAC 2B .0101 (Procedures for Assignment of &vat
Quality Standards — General Procedures), have detenmined
to be impaired in accordance with the requiremeats
subsection (d) of 33 U.S.C. § 1313.

"Significant contributor of pollutants” mearms municipal separate

storm sewer system (MS4) or a discharge that dargs to the

pollutant loading of a water body or that destaksi the physical
structure of a water body such that the contrilvutepollutant loading
or the destabilization may reasonably be expedeadversely affect
the quality and uses of the water body. Uses ohtembody shall be

2005-RTz-19 [v.7] (05/03) Page 3
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(a)

Page 4

(16)

determined pursuant to 15A NCAC 2B .0211 through NCAC 2B
.0222 (Classifications and Water Quality Standafgwplicable to
Surface Waters and Wetlands of North Carolina) B8 NCAC 2B
.0300, et seq. (Assignment of Stream Classifica)ion

"Total maximum daily load (TMDL) implementatigplan” means a
written, quantitative plan and analysis for attaghiand maintaining
water quality standards in all seasons for a spewhter body and
pollutant.

SECTION 3.(a) New Development and Redevelopment in Unincorgorat
Areas of Counties. —

New development or redevelopment located inutiiecorporated area of a
county shall comply with the standards set forts@tction 7 of this act beginning 1 July
2007 if the new development or redevelopment iatkedt in:

(1)
(2)

(3)
(4)

An area that is designated as an urbanizedusréer the 1990 or 2000
census by the Bureau of the Census.

The unincorporated area of a county outside aoimunicipality
designated as an urbanized area under the 199000rc&nsus by the
Bureau of the Census that:

a. Extends one mile beyond the corporate limita afunicipality
with a population of less than 10,000 individuals.
b. Extends two miles beyond the corporate limita ofiunicipality

with a population of 10,000 or more individuals bess than
25,000 individuals.
C. Extends three miles beyond the corporate limifs a
municipality with a population of 25,000 or morelmduals.
An area delineated pursuant to subsectionf(th)i® section.
A county that contains an area that is desgghas an urbanized area
under the 1990 or 2000 census by the Bureau o€C#resus in which
the unduplicated sum of: (i) the area that is dested as an urbanized
area under the 1990 or 2000 census by the Burethedfensus; (ii)
the area described in sub-subdivision b. of thisdaasion; (iii) the
area delineated pursuant to subsection (b) of dbtion; (iv) the
jurisdiction of a regulated entity designated parduto Section 4 of
this act; (v) the area that is regulated by a PhlaSkational Pollutant
Discharge Elimination System (NPDES) permit for ristovater
management required pursuant to Section 5 of tttisaad (vi) areas
in the county that are subject to any of the stoabew management
programs administered by the Division equals orexrs fifty percent
(50%) of the total geographic area of the couatyess the county has
an actual population growth rate of less than thketeSpopulation
growth rate for the previous 10 years. For purpa$dbkis subdivision,
the stormwater programs administered by the Diwisire:
a. Water Supply Watershed (WS-I) — 15A NCAC 2B.0212
b. Water Supply Watershed (WS-II) — 15A NCAC 2B.921

2005-RTz-19 [v.7] (05/03)
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®)

Water Supply Watershed (WS-I11l) — 15A NCAC 2B162

Water Supply Watershed (WS-IV) — 15A NCAC 2B.621

High Quality Waters (HQW) — 15A NCAC 2H.1006.

Outstanding Resource Waters (ORW) — 15A NCAC1247.

The Coastal Stormwater Program 15A NCAC 2H.1005.

The Neuse River Nutrient Sensitive Waters (NStgrmwater

Management Program — 15A NCAC 2B.0235.

The Tar-Pamlico River Nutrient Sensitive (NSWpi@water

Management Program — 15A NCAC 2B.0258.

J- Other Environmental Management Commission Natrie
Sensitive Waters (NSW) Classifications — 15A NCAE(223.

A county that contains an area that is desgghak an urbanized area

under the 1990 or 2000 census by the Bureau dEémsus that has an

actual population growth rate that exceeds 1.3 dintiee State

population growth rate for the previous 10 yearthat has a projected

population growth rate that exceeds 1.3 times thgepted State

population growth rate for the next 10 years.

S@ =P oo

(b)  Delineation process. — The Commission shalindate regulated coverage
areas as provided in this subdivision.

(1)

(2)

3)

(4)

Schedule. — The Commission shall implementdi&kneation process
in accordance with the schedule for review andsiewi of basinwide
water quality management plans as provided in $43-215.8B(c).
Potential candidate coverage areas. — A patecéindidate coverage
area is the unincorporated area of a county thatousside a
municipality designated as a regulated entity pamswo subdivisions
(2) and (3) of Section 4 of this act that:

a. Extends one mile beyond the corporate limita afunicipality
with a population of less than 10,000 individuals.
b. Extends two miles beyond the corporate limita ofiunicipality

with a population of 10,000 or more individuals besgs than

25,000 individuals.
C. Extends three miles beyond the corporate linifs a

municipality with a population of 25,000 or morelmduals.
Identification of candidate coverage areas.he Tommission shall
identify an area within a potential candidate cagerarea described in
sub-subdivision b. of this subdivision as a canidzoverage area if
the discharge of stormwater within or from the woirporated area has
the potential to adversely impact water quality. #&dverse impact on
water quality includes any activity that violatesater quality
standards, including, but not limited to, any atyivthat impairs
designated uses or that has a significant biolbgichabitat impact.
Notice and comment on candidacy. — The Comunisshall notify
each public entity that is located in whole or @rtpin a candidate
coverage area. After notification of each publititgnthe Commission
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shall publish a map of the unincorporated areakimwthe river basin
that have been identified as candidates for ddimeaas regulated
coverage areas. The Commission shall accept pabtiament on the
proposed delineation of a candidate coverage asea @egulated
coverage area for a period of not less than 30.days
(5) Delineation of regulated coverage areas. — rAfeview of public

comment, the Commission shall delineate regulataerage areas.
The Commission shall delineate a candidate cover@ga as a
regulated coverage area only if the Commissionrdetes that the
discharge of stormwater within or from the candidabverage area

either:
a. Adversely impacts water quality.
b. Results in a significant contribution of pollota to sensitive

receiving waters, taking into account the effeaie®s of other
applicable water quality protection programs. Ttedaine the
effectiveness of other applicable water quality t@cton
programs, the Commission shall consider the watedity of
the receiving waters and whether the waters suppertises set
out in subsections (c), (d), and (e) of 15A NCAC ZHO01
(Procedures for Assignment of Water Quality Stadslar
General Procedures) and the specific classificaifdhe waters
set out in 15A NCAC 2B .0300, et seq. (Assignmdnbieam
Classifications).

(6) Notice of delineation. — The Commission shatyide written notice
to each public entity that is located in whole mpart in a candidate
coverage area of its delineation determination. mbkce shall state
the basis for the determination.

(c) Except as provided in this subdivision and ®ect8 of this act, the
Commission shall administer and enforce the stalsddor new development and
redevelopment in the regulated coverage areashd extent that the new development
or redevelopment is located in a municipal plannurgsdiction, the municipality shall
administer and enforce the standards. A publidyentay request that the Commission
delegate administration and enforcement of thevsi@ter management program to the
public entity as provided in Section 8 of this act.

SECTION 3.(b) New Development and Redevelopment in Non-Phase I
Incorporated Areas in Certain Counties. — New dgwalent or redevelopment located
in the incorporated areas of a county describesibdivisions (4) and (5) of subsection
(a) of this section, that are not designated asrbhanized area under the 1990 or 2000
census by the Bureau of the Census, shall complytiwe standards set forth in Section
7 of this act beginning 1 July 2007. The Commissball administer and enforce the
standards for new development and redevelopmeassitthe public entity requests that
the Commission delegate administration and enfoecemof the stormwater
management program to the public entity as providegection 8 of this act.

Page 6 2005-RTz-19 [v.7] (05/03)



O~NO Ul WN -

General Assembly Of North Carolina Session 2005

SECTION 4. Designation of Regulated Entities. — A publicignthat owns
or operates a municipal separate storm sewer sygitsd) may be designated as a
regulated entity through federal designation, tgfow State designation process, or
under a total maximum daily load (TMDL) implememat plan as provided in this

section.

(1)

(2)

Federal designation. — A public entity that ewor operates a
municipal separate storm sewer system (MS4) mayelsggnated as a
regulated entity pursuant to 40 Code of FederaluReigns § 122.32
(1 July 2003 Edition).

State designation process. — The Commissiolh dbsignate a public
entity that owns or operates a municipal separtatenssewer system
(MS4) as a regulated entity as provided in thisdstbion.

a.

Designation schedule. — The Commission shallémpnt the
designation process in accordance with the schdduleview
and revision of basinwide water quality managenm@ans as
provided in G.S. 143-215.8B(c).

Identification of candidate regulated entitiess The

Commission shall identify a public entity as a ddate for

designation as a regulated entity if the municgeglarate storm

sewer system (MS4) either:

1. Discharges stormwater that has the potentiatt@rsely
impact water quality. An adverse impact on watealigy
includes any activity that causes or contributesato
violation of water quality standards, including,t mot
limited to, any activity that impairs designatecesior
that has a significant biological or habitat impact

2. Serves a public entity that has not been dewgna
pursuant to subdivision (1) of this section and thas
either a population of more than 10,000 or morentha
4,000 housing units and either a population density
1,000 people per square mile or more or more tlh 4
housing units per square mile.

Notice and comment on candidacy. — The Commissitall

notify each public entity identified as a candidater

designation as a regulated entity. After notificatiof each
public entity, the Commission shall publish a bétall public
entities within a river basin that have been idexdi as
candidates for designation. The Commission shakatcpublic

comment on the proposed designation of a publidtyeat a

regulated entity for a period of not less than 89

Designation of regulated entities. — After rewief the public

comment, the Commission shall make a determinaton

designation for each of the candidate public editiThe

Commission shall designate a candidate publicyetitdat owns

2005-RTz-19 [v.7] (05/03) Page 7
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3)

or operates a municipal separate storm sewer sy$484) as a
regulated public entity only if the Commission deiges
either that:

1. The public entity has an actual population glowate
that exceeds 1.3 times the State population groat
for the previous 10 years.

2. The public entity has a projected populatiormghorate
that exceeds 1.3 times the projected State popualati
growth rate for the next 10 years.

3. The public entity has an actual population iaseethat
exceeds fifteen percent (15%) of its previous paipoth
for the previous two years.

4. The municipal separate storm sewer system (MS4)
discharges stormwater that adversely impacts water
quality.

5. The municipal separate storm sewer system (MS4)

discharges stormwater that results in a significant
contribution of pollutants to receiving waters,itakinto
account the effectiveness of other applicable water
qguality protection programs. To determine the
effectiveness of other applicable water qualityt@ction
programs, the Commission shall consider the water
guality of the receiving waters and whether theensat
support the uses set out in subsections (c), (d,(@) of
15A NCAC 2B .0101 (Procedures for Assignment of
Water Quality Standards — General Procedures) laad t
specific classification of the waters set out IAT$CAC
2B .0300, et seq. (Assignment of Stream Classi@ina).
Notice of designation. — The Commission shallvle written
notice to each public entity of its designationeditination. For
a public entity designated as a regulated entity,notice shall
state the basis for the designation and the datsvldoh an
application for a Phase Il National Pollutant Disxde
Elimination System (NPDES) permit for stormwater
management must be submitted to the Commission.
Application schedule. — A public entity that Haeen designated
as a regulated entity pursuant to this subdivisnust submit its
application for a Phase Il National Pollutant Diae
Elimination System (NPDES) permit for stormwater
management within 18 months of the date of notifoca

Designation under a total maximum daily load ML)

implementation plan. — The Commission shall dediyr@an owner or
operator of a small municipal separate storm saystem (MS4) as a
regulated entity if the municipal separate stormesesystem (MS4) is

2005-RTz-19 [v.7] (05/03)
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1 specifically listed by name as a source of polltgafor urban
2 stormwater in a total maximum daily load (TMDL) ilementation
3 plan developed in accordance with subsectionsnd)e@) of 33 U.S.C.
4 § 1313. The Commission shall provide written noticeesach public
5 entity of its designation determination. For a pulentity designated
6 as a regulated entity, the notice shall state #sslior the designation
7 and the date on which an application for a Phaséational Pollutant
8 Discharge Elimination System (NPDES) permit for ristovater
9 management must be submitted to the Commissionulig entity
10 that has been designated as a regulated entityugnirsto this
11 subdivision must submit its application for a PhdseNational
12 Pollutant Discharge Elimination System (NPDES) pernfor
13 stormwater management within 18 months of the dbtetification.

14 SECTION 5. Petition Process. — A petition may be submittedthie

15 Commission to request that an owner or operat@ wfunicipal separate storm sewer
16 system (MS4) or a person who discharges stormvimeequired to obtain a Phase Il
17 National Pollutant Discharge Elimination System [NHES) permit for stormwater
18 management as follows:

19 (1) Connected discharge petition. — An owner orrajpe of a permitted
20 municipal separate storm sewer system (MS4) mamgubpetition to
21 the Commission to request that a person who digelsainto the
22 permitted municipal separate storm sewer systen?{\d8 required to
23 obtain a separate Phase Il National Pollutant Risgd Elimination
24 System (NPDES) permit for stormwater management.e Th
25 Commission shall grant the petition and requiregbeson to obtain a
26 separate Phase Il National Pollutant Discharge iBitron System
27 (NPDES) permit for stormwater management if thatipeer shows
28 that the person's discharge flows or will flow intbe permitted
29 municipal separate storm sewer system (MS4).

30 (2) Adverse impact petition. — Any person may subanpetition to the
31 Commission to request that an owner or operatol ahunicipal
32 separate storm sewer system (MS4) or a person wchatges
33 stormwater be required to obtain a Phase Il Natidpallutant
34 Discharge Elimination System (NPDES) permit for ristovater
35 management.

36 a. Petition review. — The Commission shall graet pletition and
37 require the owner or operator of the municipal saj@astorm
38 sewer system (MS4) or the person who dischargemstater
39 to obtain a Phase Il National Pollutant Dischardienifation
40 System (NPDES) permit for stormwater managementhef
41 petitioner shows any of the following:

42 1. The municipal separate storm sewer system (M&t#)e
43 discharge discharges or has the potential to digeha
44 stormwater to sensitive receiving waters in an avisa:

2005-RTz-19 [v.7] (05/03) Page 9
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(i) an actual population growth rate that exceeds 1
times the State population growth rate for the jonev

10 years; (i) a projected population growth rabatt
exceeds 1.3 times the projected State populatiowtdr
rate for the next 10 years; or (ii) an actual dapan
increase that exceeds fifteen percent (15%) of its
previous population for the previous two years.

2. The municipal separate storm sewer system (M&#)e
discharge provides a significant contribution of
pollutants to sensitive receiving waters.

3. The municipal separate storm sewer system (M&#)e
discharge is specifically listed by name as a sowt
pollutants for urban stormwater in a total maximdany
load (TMDL) implementation plan developed in
accordance with subsections (d) and (e) of 33 U.§.C
1313.

Types of evidence for required showing. — Retdrs may

make the required showing by providing to the Cossioin the

following information:

1. Monitoring data that includes, at a minimum,
representative sampling of the municipal separtaters
sewer system (MS4) or discharge and information
describing how the sampling is representative. The
petitioner must notify the owner or operator of the
municipal separate storm sewer system (MS4) or the
person who discharges stormwater of its intent to
conduct monitoring activities prior to conductingose

activities.

2. Scientific or technical literature that supportse
sampling methods.

3. Study and technical information on land usestha

drainage area and the characteristics of stormwater
runoff from these land uses.

4. A map that delineates the drainage area of ¢tiegned
entity; the location of sampling stations; the kima of
the stormwater outfalls in the adjacent area of the
sampling locations; general features, including, ot
limited to, surface waters, major roads, and pualti
boundaries; and areas of concern regarding water
quality.

5. For stormwater discharges to impaired waters,
documentation that the receiving waters are imgaine
degraded and monitoring data that demonstratedtibat
municipal separate storm sewer system (MS4) or

2005-RTz-19 [v.7] (05/03)
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discharge contributes pollutants for which the wsatre
impaired or degraded.

6. For stormwater discharges to nonimpaired waters,
monitoring data that demonstrates that the owner or
operator of the municipal separate storm seweresyst
(MS4) or the person who discharges stormwater is a
significant contributor of pollutants to the rederty
waters.

Water quality protection program offset. — Ifetlpetitioner

makes the required showing, the Commission shaiéwethe

effectiveness of any existing water quality pratattiprograms
that may offset the need to obtain a Phase Il Nati®ollutant

Discharge Elimination System (NPDES) permit forstevater

management. To determine the effectiveness of aiglicable

water quality protection programs, the Commissidmalls
consider the water quality of the receiving waiangl whether
the waters support the uses set out in subsectngd), and

(e) of 15A NCAC 2B .0101 (Procedures for Assignment

Water Quality Standards — General Procedures)tandpecific

classification of the waters set out in 15A NCAC ZBO00, et

seq. (Assignment of Stream Classifications). Then@assion
may deny the petition if it finds that existing watquality
protection programs are adequate to address staemimgpacts

on sensitive receiving waters and to insure compBawith a

TMDL implementation plan.

(3) Petitionadministration — The Commission shall process petitions in
the following manner:

a.

b.

The Commission shall only accept petitions sttiechi on
Department forms.

A separate petition must be filed for each mipaicseparate
storm sewer system (MS4) or discharge.

The Commission shall evaluate only completetipes. The
Commission shall make a determination on the cotepéss of
a petition within 90 days of receipt of the petiti@r it shall be
deemed complete. If the Commission requests additio
information, the petitioner may submit additionafarmation;
and the Commission will determine, within 90 daysexeipt
of the additional information, whether the informat
completes the petition.

The petitioner shall provide a copy of the patitand a copy of
any subsequent additional information submitted ttee
Commission to the chief administrative officer b&tmunicipal
separate storm sewer system (MS4) or the perscontrol of
the discharge within 48 hours of each submittal.

2005-RTz-19 [v.7] (05/03) Page 11
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e.

The Commission shall post all petitions on theidibn Web
site and maintain copies available for inspection tlae
Division's office. The Commission shall accept asahsider
public comment for at least 30 days from the défeosting.
The Commission may hold a public hearing on atipa and
shall hold a public hearing on a petition if it s a written
request for a public hearing within the public coemhperiod,
and the Commission determines that there is afgignt public
interest in holding a public hearing. The Commisso
determination to hold a public hearing shall be enad less
than 15 days after the close of the public comnpeniod. The
Commission shall schedule the hearing to be heltiinvi45
days of the close of the initial public commentipeérand shall
accept and consider additional public comment thinailne date
of the hearing.
An additional petition for the same municipapaeate storm
sewer system (MS4) or discharge received duringpiligic
comment period shall be considered as commentenrijinal
petition. An additional petition for the same mupat separate
storm sewer system (MS4) or discharge receivedr dfte
public comment period ends and before the finaémheination
iIs made shall be considered incomplete and heldipgra final
determination on the original petition.
1. If the Commission determines that the ownerp@rator
of the municipal separate storm sewer system (Mf4)
the person who discharges stormwater is required to
obtain a Phase Il National Pollutant Discharge
Elimination System (NPDES) permit for stormwater
management, any petitions for that municipal sdpara
storm sewer system (MS4) or discharge that werd hel
shall be considered in the development of the Phase
National Pollutant Discharge Elimination System
(NPDES) permit for stormwater management.
2. If the Commission determines that the ownerp@rator
of the municipal separate storm sewer system (MfB4)
the person who discharges stormwater is not redjuoe
obtain a Phase Il National Pollutant Discharge
Elimination System (NPDES) permit for stormwater
management, an additional petition for the municipa
separate storm sewer system (MS4) or discharge must
present new information or demonstrate that coakti
have changed in order to be considered. If new
information is not provided, the petition shallfie¢urned
as substantially incomplete.

2005-RTz-19 [v.7] (05/03)
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h. The Commission shall evaluate a petition with80 days of
the date on which it is determined to be complédtethe
Commission determines that the owner or operatorthef
municipal separate storm sewer system (MS4) orpérson
who discharges stormwater is required to obtainhase Il
National Pollutant Discharge Elimination System [NES)
permit for stormwater management, the Commissioall sh
notify the owner or operator of the municipal separstorm
sewer system (MS4) or the person who dischargemstater
within 30 days of the requirement to obtain thenmer The
owner or operator of the municipal separate st@wes system
(MS4) or the person who discharges stormwater swsmit its
application for a Phase |l National Pollutant Deiafe
Elimination System (NPDES) permit for stormwater
management within 18 months of the date of notitca

SECTION 6. Permit Standards. — To obtain a Phase |l Nati®iwdlutant

Discharge Elimination System (NPDES) permit for retewater management, an
applicant shall develop, implement, and enforcet@nsvater management plan
approved by the Commission that satisfies the s.{mum control measures required
by 40 Code of Federal Regulations § 122.34(b) (¢ 4003 Edition). The evaluation
of the post-construction stormwater management uneasrequired by 40 Code of
Federal Regulations § 122.34(b)(5) (1 July 2003ti&a) shall be conducted as
provided in Section 7 of this act.

SECTION 7. Post-Construction Model Practices. —

(@) Permittees, delegated programs, and regulatetties must require
stormwater controls appropriate to a project'slleteensity as follows:

(1) Post-Construction Model Practices for Low Dgnsirojects. — A low
density project contains no more than 12 perceiiit-lppon area if the
project is within one-half mile of and draining @ass SA waters or
no more than 24 percent built-upon area if the gmtojis located
elsewhere. Low density projects must use vegetatedeyances to
the maximum extent practicable to transport stortawaunoff from
the development. On-site stormwater treatment @svisuch as
infiltration areas, bioretention areas, and leywkaders may also be
used as added controls for stormwater runoff.

(2)  Post-Construction Model Practices for High DnBrojects. — A high
density project exceeds the low density threshatisl2 percent
built-upon area if the project is within one-halilenof and draining to
Class SA waters or 24 percent built-upon areadfgfoject is located
elsewhere. High density projects must use structgtarmwater
management systems that will control and treat ffuinom the first
one inch of rain unless the project is in a couhst is subject to the
Coastal Area Management Act of 1974, in which ¢hseproject must
use structural stormwater management systems tilatamtrol and
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treat runoff from the first one and one-half inchek rain. The
structural stormwater management system must als®t nhe
following design standards:

a. Draw down the treatment volume no faster tharad@s, but
no slower than 120 hours.

b. Discharge the storage volume at a rate equéssr than the
pre-development discharge rate for the one-yeahaz4 storm.

C. Remove an 85% average annual amount of Totgbebded
Solids.

d. Meet the General Engineering Design Criteriacagtin 15A
NCAC 02H .1008(c).

(b) Permittees, delegated programs, and regulatetities must require
built-upon areas to be located at least 30 feeiviand of all perennial and intermittent
surface waters. For purposes of this section, &aseirwater shall be present if the
feature is shown on either the most recent versiatine soil survey map prepared by
the Natural Resources Conservation Service of tim#ed States Department of
Agriculture or the most recent version of the 1004, scale (7.5 minute) quadrangle
topographic maps prepared by the United Stateso@meoSurvey (USGS). Relief from
this requirement may be allowed when surface wadeesnot present in accordance
with the provisions of 15A NCAC 02B .0233(3)(a). &ddition, an exception to this
requirement may be pursued in accordance with stibsg(@) of Section 9 of this act.

(c) Permittes, delegated program, and regulatediesntmust implement or
require a fecal coliform reduction program that tcols, to the maximum extent
practicable, the sources of fecal coliform. At animum, the program shall include the
development and implementation of an oversight rwgto ensure proper operation
and maintenance of on-site wastewater treatmemgragsfor domestic wastewater. For
municipalities, this program may be coordinatechvagical county health departments.

(d)  Permittes, delegated programs and regulatatiesntiust impose or require
recorded deed restrictions and protective covendatisensure development activities
will maintain the project consistent with approyadns.

(e) Permittes, delegated programs, and regulatétieesnmust implement or
require an operation and maintenance plan thatressthe adequate long-term
operation of the structural BMPs required by thegpam. The operation and
maintenance plan must require the owner of eacuctsial BMP to submit a
maintenance inspection report on each structuraPBiMnually to the local program.

) Permittes, delegated programs, and regulatetiesn may allow cluster
development on a project-by-project basis onlyhé project meets all of the following
criteria:

(1) Overall density of the project meets the lomsigy thresholds of no
more than 12 percent built-upon area for projedgteimwone half mile
of and draining to Class SA waters and no more tBanpercent
built-upon area for all other projects.

(2)  Built-upon areas, by design and location, mimerstormwater runoff
impact to the receiving waters, minimize conceettastormwater
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3)

(4)

(5)

flow, maximize the use of sheet flow through vetgdaareas, and
maximize the length of flow through vegetated areas

Development areas that have density that istgrehan the overall
project area density are located in upland areds tanthe maximum

extent practicable, away from surface waters aathdgeways.

Areas other than built-upon areas within thejgut must remain
undeveloped. The undeveloped area may be conveyedproperty

owners association, a local government, or a cgatien organization

for preservation as a park or greenway. The undeeel area may
also be placed in a permanent conservation or fartnpreservation
easement. A maintenance agreement for the undecel@a must be
filed with the property deed.

The project transports stormwater through vatget conveyances to
the maximum extent practicable.

(g) For areas draining to Class SA waters, pergesitelelegated programs, and
regulated entities must:

(1)

(2)

3)

Use BMPs that result in the highest degreeechlf coliform die off
and controls to the maximum extent practicable ssairof fecal
coliform while still incorporating the stormwateorttrols required by
the project's density level.

Implement a program to control the sourceseafaf coliform to the
maximum extent practicable, including a pet wastanagement
component, which may be achieved by revising arstiexj litter
ordinance, and an on-site domestic wastewater ntieg@t systems
component to ensure proper operation and maintenaricsuch
systems, which may be coordinated with local coutigalth
departments.

Prohibit new points of stormwater dischargeClass SA waters and
prohibit both increases in the volume of stormwdtew through
conveyances and increases in capacity of convegaircesxisting
stormwater conveyance systems that drain to Cldssv&ers. Any
modification or redesign of a stormwater conveyasgstem within
the contributing drainage basin must not increagernet amount or
rate of stormwater discharge through existing digtfto Class SA
waters. Diffuse flow of stormwater at a non-erosiwaocity to a
vegetated buffer or other natural area capablera¥iging effective
infiltration of the runoff from the one-year, 244rostorm shall not be
considered a direct point of stormwater discha@mnsideration shall
be given to soil type, slope, vegetation, and &gshydrology when
evaluating infiltration effectiveness.

(h)  For areas draining to Trout Waters, permittedslegated programs, and
regulated entities must:
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(1) Use BMPs that avoid a sustained increase inr#doeiving water
temperature, while still incorporating the stormaratontrols required
for the project's density level.

(2) Allow on-site stormwater treatment devices sashinfiltration areas,
bioretention areas, and level spreaders as adaibtso

0] For areas draining to Nutrient Sensitive Watepermittees, delegated
programs, and regulated entities must:

(1) Use BMPs that reduce nutrient loading, whil# stcorporating the
stormwater controls required for the project's dgnigvel. In areas
where the Department has approved a Nutrient Semdifater Urban
Stormwater Management Program, the provisions af ffrogram
fulfill the nutrient loading reduction requiremeriutrient Sensitive
Water Urban Stormwater Management Program requimesnare
found in 15A NCAC 02B .0200.

(2) Implement a nutrient application managementg@am for both
inorganic fertilizer and organic nutrients to reduautrients entering
waters of the State.

SECTION 8. Delegation. — A public entity that does not adster a Phase

[l National Pollutant Discharge Elimination Syst€lPDES) permit for stormwater
management throughout the entirety of its plannurgsdiction and whose planning
jurisdiction includes a regulated coverage areaeuction 3 of this act may submit a
stormwater management program for its regulatecerame area or a portion of its
regulated coverage area to the Commission for appmursuant to G.S. 143-214.7(c).
An ordinance or regulation adopted by a public tgnghall at least meet and may
exceed the minimum requirements of this act andstkaninimum control measures
required by 40 Code of Federal Regulations 8§ 12B)34 July 2003 Edition). Two or
more public entities are authorized to establigbist program and to enter into any
agreements that are necessary for the proper agtraiion and enforcement of the
program. The resolution, memorandum of agreememth@r document that establishes
any joint program must be duly recorded in the n@awf the governing body of each
public entity participating in the program, andeatified copy of each resolution must
be filed with the Commission. The Commission shelliew each proposed program
submitted to it to determine whether the submissocomplete. Within 90 days after
the receipt of a complete submission, the Commmssiaall notify the public entity
submitting the program that it has been approvegraved with modifications, or
disapproved. The Commission shall only approveagam upon determining that its
standards equal or exceed those of this act anditheninimum control measures
required by 40 Code of Federal Regulations § 14R8)34 July 2003 Edition). If the
Commission determines that any public entity idirfgi to administer or enforce an
approved stormwater management program, it shalflynine public entity in writing
and shall specify the deficiencies of administramd enforcement. If the public entity
has not taken corrective action within 30 days efeipt of notification from the
Commission, the Commission shall assume administradind enforcement of the
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program until such time as the public entity intksaits willingness and ability to
resume administration and enforcement of the pragra

SECTION 9.(a) Exceptions. — The Department or an appropriatallo
authority, pursuant to Article 18 of G.S. 153A ortidle 19 of G.S. 160A, may grant
exceptions from the 30-foot landward location ofitbwpon area requirement as well as
the deed restrictions and protective covenantsinegent as follows:

(1) An exception may be granted if the applicatoeets all the following

criteria:

a. Unnecessary hardships would result from stipgtieation of
the act.

b. The hardships result from conditions that areupar to the
property, such as the location, size, or topographythe
property.

C. The hardships did not result from actions taken the
petitioner.

d. The requested exception is consistent with fhet,spurpose,

and intent of this act; will protect water qualityjll secure
public safety and welfare; and will preserve sutsa justice.
Merely proving that the exception would permit aager profit
from the property shall not be considered adequtéication
for an exception.
(2)  Notwithstanding subdivision (1) of this secticgxceptions shall be
granted in any of the following instances:

a. When there is a lack of practical alternatives & road
crossing, railroad crossing, bridge, airport fagjlior utility
crossing as long as it is located, designed, coctetl, and
maintained to minimize disturbance, provide maximuurrient
removal, protect against erosion and sedimentatiawve the
least adverse effects on aquatic life and hab#at protect
water quality to the maximum extent practicableotiyh the
use of BMPs.

b. When there is a lack of practical alternativessd stormwater
management facility; a stormwater management pamnda
utility, including but not limited to, water, seweasr gas,
construction and maintenance corridor; as long &s Iocated
15 feet landward of all perennial and intermittentface waters
and as long as it is located, designed, constructedl
maintained to minimize disturbance, provide maximunrient
removal, protect against erosion and sedimentatiawve the
least adverse effects on aquatic life and hab#at protect
water quality to the maximum extent practicableotiyh the
use of BMPs.

C. A lack of practical alternatives may be showndeynonstrating
that, considering the potential for a reduction size,
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configuration or density of the proposed activitpdaall
alternative designs, the basic project purpose aarye
practically accomplished in a manner which wouldidvor
result in less adverse impact to surface waters.
(3) Reasonable and appropriate conditions and gafdg may be
imposed upon any exception granted.
(4) Local authorities must document the excepticocedure and submit
an annual report to the Department on all excepgroceedings.
(5) Appeals of the Department's exception decisioast be filed with the
Office of Administrative Hearings, under G.S. 15P28- Appeals of a
local authority's exception decisions must be madihe appropriate
Board of Adjustment or other appropriate local gowgg body, under
G.S. 160A-388 or G.S. 153A-345.
SECTION 9.(b) Exemption. — A municipality with a population lekss than
1,000, including a municipality designated by tl9@ or 2000 census, is not required
to obtain a Phase Il National Pollutant DischargjeniBation System (NPDES) permit
for stormwater management unless the municipaditghown to be contributing to an
impairment of State waters, as determined underrélggiirements of 33 U.S.C. §
1313(d).
SECTION 10. Implementation Schedule. — The requirements afdlbt shall
be implemented as follows:
(1) Public education and outreach minimum measustsall be
implemented no later than 12 months from date ahjessuance.
(2) A regulated entity must implement its post-d¢ounsion program no
later than 24 months from the date the permitssas
(3) The Department shall include permit conditiotizat establish
schedules for implementation of each minimum measof the
regulated entity's stormwater management prograsedan the
submitted application so that the regulated eritithy implements its
permitted program within five years from permituasce.
SECTION 11. Federal and State Development or Redevelopmentd®s. —
A federal or State agency may apply to the Commmsdor a Phase | or Phase Il
National Pollutant Discharge Elimination System [PHES) permit for stormwater
management that applies to all of the activitiesttid agency or that applies to a
particular development or redevelopment project.he TCommission shall have
exclusive jurisdiction to establish stormwater ngaraent requirements with respect to
a particular project that is not under the juriidic of a federal or State agency that
holds a Phase | or Phase Il National Pollutant ltasge Elimination System (NPDES)
permit for stormwater management that applies ltofaihe activities of the agency or
that applies to the particular development or rettgyment project. If a federal or State
agency does not hold a Phase | or Phase |l NatiBaoklitant Discharge Elimination
System (NPDES) permit for stormwater management #pplies to the particular
development or redevelopment project, then theeptois subject to the stormwater
management requirements of this act as implementgtie Commission or by a local
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government. The provisions of G.S. 153A-347 and.@60A-392 apply to the
implementation of this act.

SECTION 12. General Permit. — The Commission shall develapissue a
Phase Il National Pollutant Discharge Eliminatiorstem (NPDES) general permit for
stormwater management. The general permit reqeinénfor post-construction
stormwater management measures required by 40 Gbdesderal Regulations §
122.34(b)(5) (1 July 2003 Edition) shall requirpaamittee to meet the standards set out
in Section 7 of this act but shall not impose aaguirement on the permittee that
exceeds the standards set out in Section 7 oathisAfter the Commission has issued a
Phase Il National Pollutant Discharge Eliminatiorstem (NPDES) general permit for
stormwater management, a public entity that hadieapfor a permit may submit a
notice of intent to be covered under the generampeto the Commission. The
Commission shall treat an application for a perasitan application for an individual
permit unless the applicant submits a notice aérihtto be covered under a general
permit under this section.

SECTION 13. Additional Rule-Making. — The Environmental Maeagent
Commission may adopt rules to replace the rules dha disapproved as provided in
subsection (a) of Section 1 of this act. If thar@assion adopts rules pursuant to this
section, the rules shall be substantively identicahe provisions of Sections 2 through
11 of this act. The Commission may amend the ridésrenced in subsection (b) of
Section 1 of this act to provide a complete andstent regulatory scheme. |If the
Commission amends rules pursuant to this sectiba, amended rules shall be
substantively identical to the rules referencedubsection (b) of Section 1 of this act.
The Commission may reorganize or renumber any efrthes to which this section
applies as its discretion. Rules adopted purstarthis section are not subject to
G.S. 150B-21.9 through G.S. 150B-21.14. Rules tbpursuant to this section shall
become effective as provided in G.S. 150B-21.3(®4)though 10 or more written
objections had been received as provided by G@-14.3(b2).

SECTION 14.(a) County Stormwater Control Ordinances. — Artick &
Chapter 153A is amended by adding a new sectiogaid:

"8 153A-453. Stormwater control.

A county may adopt and enforce a stormwater comrdinance as authorized by
Part 1 of Article 21 of Chapter 143 of the Gen&tltutes or by any other provision of
law. A stormwater control ordinance adopted purst@ihis section must at least meet
all of the minimum requirements of Part 1 of Aid1 of Chapter 143 of the General
Statutes or other provision of ldw.

SECTION 14.(b) City Stormwater Control Ordinances. — Part 8 oficde
19 of Chapter 160A is amended by adding a newetti read:

"8 160A-459. Stor mwater control.

A city may adopt and enforce a stormwater contrdimance as authorized by Part 1
of Article 21 of Chapter 143 of the General Stadute by any other provision of law. A
stormwater control ordinance adopted pursuantigdfction must at least meet all of
the minimum requirements of Part 1 of Article 21 @hapter 143 of the General
Statutes or other provision of ldw.
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SECTION 15. Construction of Act. —

(1)

(2)

3)

(4)

Nothing in this act shall be construed to lingkpand, or otherwise
alter the authority of the Environmental Managem@ammission or
any unit of local government to adopt stormwaternaggement
requirements that exceed the requirements of this a

The exclusions from the requirement to obtaiRrese Il National
Pollutant Discharge Elimination System (NPDES) péesat out in 40
Code of Federal Regulations § 122.3 (1 July 200@d#, including
the exclusions for certain nonpoint source agnzaltand silvicultural
activities, apply to the provisions of this act.

This act shall not be construed to affect aglggation of any power or
duty by the Commission to the Department or subuwfitthe
Department.

This act shall not be construed to affect amgsted right to
development under any provision of statutory or cam law.

SECTION 16. Certain Provisions of Act not Codified; Set Ost Mote. —
Except for Sections 17.(a) and 17.(b) of this axitwithstanding G.S. 164-10, the
Revisor of Statutes shall not codify any of theysimns of this act. The Revisor of
Statutes shall set out the text of this act asta wG.S. 143-214.7 and may make notes
concerning this act to other sections of the Gdrfsta@tutes as the Revisor of Statutes
deems appropriate.

SECTION 17. Effective Date. — This act becomes effective liy A006.
Sections 2 through 11 of this act expire when peaenarules to replace those sections
have become effective as provided by Section 1Bisfact.
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